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I. BY AUTHORIZING TRIBES TO OFFER 
SLOT MACHINES AS CLASS GAMING 
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LANDS ONLY 
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THE PETITION SHOULD BE GRANTED 
RESOLVE A CONFLICT CON-
CERNING THE OF THE 
JOHNSON ACT TO A DETERMINATION OF 
WHETHER A MACHINE MAY BE '\J..LJ.(.._._,.__,.11.. 

FIED AS II GAMING FOR PUR-
OF 
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BRIEF OF 

The 

in ~.,,~~.-.~ ... 
the ~,.,...-, ... ,~.~ States. The brief addresses 
the first ,.,,,,,,...,....+.,,.,.~ ~~,,~"'·~<-~.,.! 

as a mere game 
if it is in fact a machine of any kind" within 
the of IGRA or a 

OF AMICI CURIAE 

Amici curiae are that have within their borders 
Indian Tribes that ,...,,, ...... ,.,.~ .... ,, .. y conduct class II gaming, as 

Act 25 

the Tenth 

of "techno
II games of chance. In so 

decision threatens substan
means available for States 

of 

Tribal casinos and the attendant casino-style gam

can 
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means of slot machines and other devices 
the Johnson Act were in class III gaming within 
the of § (class III gam-

............ '-'IJ',"''-'- an analysis that 
IGRA for a determination of whether the device can be 

vc...,.u . .1..1.v.Lvi::::J.'- aid" to the of a class II game 
chance. if the answer to that 

qrn~st10n is nrh•.....rv> ....,;-.,.,,,,._ 

whether the device would also constitute a slot machine or 
F,U.,Ud.V'.i. . .LU.F, device within the of the UVi .. LL.U.:>V.1..i. 

The result of court's is that ma-
chines that are in slot machines within the .1..Lg:;a..1..1...1..1.Jlj;:; 

Johnson Act may nevertheless be 
II and may, 

the State. Numerous writers 
confirm that this is no idle threat. For 
Chairman of the National Indian 

that 
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the Circuit 
na·{rai,......, even more 

in order to render the Johnson Act 
a limitation on the kinds of ma-

.... _ .... _,,,_,_u_ ...... ~ that can be on Indian 
.1..1.c:;i:;:vv.L.a.vc;u. Tribal-State As the 

,...,.,,.,.~,,.,,.t-i-., observes in its 1-1cov.LL'1Lv.1..1. 

if the lower court's decision is u.µ ...... .., ..... u., 

crnnnac1~s could open casinos games similar to the 
one at issue in this case and avoid the vV.l.l.l.IJ•CA..,.., 

process. Pet. at 20-21. those Tribes that do have 
'-"-"'"L.I ...... , ........ ,..,....,, could avoid restrictions 

class III devices 
~~-~·~m~ aids." ldo at 20. could also avoid revenue 

vf.JJ.c;l\.,Jl.1..1.i::, some or all of their class 

Amici States urge the to the 
the United States in order to restore Congress's i.u.1Jc::.uLu.c::u. 

balance between Tribal interests in the conduct 
stakes class II and State interests in the conduct 
of class III 

SUMMARY OF 

The slot machine is the icon of casino ~a..u..1.,_,,..__L. ..... "" 

case arises because 
lucrative - both for 



the issue 

between IGRA and the Act for purposes of classi-
"'...._ ......... ..., ............ "' machines as class II and in order 

of and the 
~ .... ~ ...... ~, ...... Circuits on this 

ARGUMENT 

I. 

BY AUTHORIZING TO OFFER 
SLOT MACHINES AS CLASS II GAMING 

THE TENTH 
UNDERMINES CONGRESS'S 

TO STATES THAT SLOT ............ ,....., ................ 
MAY BE OFFERED ON INDIAN LANDS 

ONLY IN ACCORDANCE WITH A 
TRIBAL-STATE ~ ~ ... ·~~ 

The critical balance of Tribal and State interests that 
in IGRA is that class 

~~ ................. ,... activities may be conducted 
on their lands without state 
that class III ........... "',...,rt' 



a 

9 

any kind" from the nn·t-n.rY',..,.~•T• of class II ,....~-~,~r7 25 
§ 

Amici States submit that any of 
machine-facilitated constitutes class 

of IGRA must include a determina-

;;:;.u .. u.:uul...l..1.1.~ device" within "Indian coun
Vl.1..LU'-'-'"o the trans

of such devices to any State where their 
is made unlawful State law. 15 U.S.C. 

The Tenth Circuit's would U\.JJ,_.__.__ ... .._IJ 

r\'n•'.:>'l"'<:l•i-•r'•n of slot machines that come within the .l..l.H:OCU . .1.1..U.;;:;;, 

of the Johnson Act to be without 

Vv'-;J..U.J.V..1.VF,.Lv aids." l'-l~,y,~.~_,_;..,.,-,.,,-,.~,,--, 

concedes that the Government 
pr1DSE~ctrte "'.,....,..,,. ..... -1-,,..,."" of identical devices in the same State 

off-reservation. Such a dual for 
the Johnson Act - with .,,.,....~ ...... ,..,..~-i-

within the same is inconsistent 
insistence without agreerr1er1t the 
n-nTYI,.,......,. activities are pernussnHe 

3 Indeed, even "the Machine," the device at issue in this 
could be said constitute class II gaming played by use a "techno
logic aid," the court's ignores express restriction 
that class II may be conducted on Indian lands only if "such 
gaming is not otherwise specifically on Indian lands 
Federal law." 25 U.S.C. § 2710(b)(l)(A). In analyzing IGRA, the Report 
of the Senate Select Committee on Indian Affairs notes that "the phrase 

otherwise Federal Law' refers to that 
mechapjcal devices as defined in 15 U.S.C. § 1175 [the Johnson Act]." 

No. 446, Cong., 2d Sess. 12 (1988). 
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§ 

II I-> ~A.L.L.L.L.LM, 
r.,..,,,,...,1- ..... T if it is conducted in ,.. ....... ,+ ..... , .. .....,..., 

Act. Tribe at 611. The court noted that 
the Johnson Act's 

contention that 
OJA ..... ,,...,'"' ...... Act with to class II 

devices. Santee Sioux Tribe at 611. 

The of the United States should be to 
resolve this conflict in the interests of both States and 
Tribes. The issuance of these 

can foster confusion 
and discord between Tribes and States over 

In re Indian 
Cir. sources 

.., ....... _ .. .,.._. ..... _ revenue class III .... ~ ....................... activities are recog-
nized as "'the most controversial of ... IGRA and the 
i:'.IU.k--'Jv•-v of considerable 
tribes and the states.' " 
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