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INTRODUCTION

The DOI chose not to brief the merits of this cas@iether the Gun Lake
Band was “under Federal jurisdiction” in 1934 (D& 52-58)—and with good
reason. As the administrative record makes ctearBand broke off all relations
with the federal government in the 1800s, whicthesantithesis of being “under
federal jurisdiction”:

* In 1839, the Band placed itself under the protactiban Episcopalian
mission to avoid dealing with the federal governmeélrust Application,
p. 4, A.R. at 001988, R. 22 (J.A. ).

* In 1855, the Episcopalian bishop declared he HedBand’s lands in
trust. Id. p. 5, A.R. at 001989 (J.A. ).

* In 1870, the Band violated its last treaty with th@ted States and
received its final annuity payment. Proposed Figdor Federal
Acknowledgment of the Gun Lake Band, 62 Fed. R8¢gL1B (June 23,
1997).

* And it is undisputed that the Band had no furtinegnaction as a group
with the United States from 1870 until 1993, whiem Band applied for
federal recognition. DOI Technical Assistance éetp.2, referenced in
Summ. Under the Criteria and Evid. for Proposedilifig of
Acknowledgment, p. 5, A.R. at 002013, R. 22 (J.A. _

Because the Band was not “under federal jurisdittio 1934, the DOI’s land-in-
trust acquisition isoid ab initia

Attempting to insulate itsltra viresaction from judicial review, the DOI
invokes standing and the Quiet Title Act, as itloigdow. But neither of those

doctrines is a barrier to this Court’s consideratd the merits.
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With respect to standing, the DOI misapprehends¢mral lesson of the
Supreme Court’s decision @arcieri: that Congress enacted the IRA disrat on
the DOI's authority to take land in trust. As auie neighbor of the Band's
proposed gambling complex, Patchak has an interestforcing that limit,
satisfying prudential standindz.g., Nat'| Credit Union Admin. v. First Nat'| Bank
& Trust Co, 522 U.S. 479, 488 (1998) (parties who were natebeiaries of a
federal statute were nonetheless within the “zdneterests” when the
government’s failure to honor the statutory limaused direct injury).

As for the Quiet Title Act (“QTA"), it is a mechasm for resolving a plain-
tiff's claim of interest in government property,ethat waives government
Immunity except in cases involving trust or res&ttindian lands. 28 U.S.C.

§ 2409a(a). But Patchak does not claim title eoshbject property; he is asserting
an APA claim that the DOI exceeded its authoritgemhe IRA, and the APA
independently waives sovereign immunity. It isgpeopriate for the DOI to

invoke the QTA, defensively, where this Court’s jggb-matter jurisdiction is not
based on the QTASee City of Sault Ste. Marie v. AndrdS8 F. Supp. 465, 471
72 (D.D.C. 1978) (allowing lawsuit challenging fealegovernment’s land-in-trust
decision because the QTA is inapplicable when afofadoes not claim a right in
the property that is the subject of the suit).

Accordingly, Patchak respectfully requests that Mourt reverse.
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REPLY ARGUMENT

l. As the Supreme Court made clearin  Carcieri, one of the
interests “arguably . . . to be protected” by the | RA s a limit on
the DOI's authority to take land in trust. Because Patchak has
an interest in enforcing that limit, he has prudent lal standing.

The DOI and the Gun Lake Band rely on a flawed pgenm advancing
their prudential standing arguments. The DOI dedBand begin by asserting that
Congress only enacted the IRA to encourage tribesvitalize their self-
government, to take control of their business aimhemic affairs, and to assure a
solid territorial base. (DOI Br. 30-31; Interverign. 20-21.) The DOI and the
Band then spend the balance of their standing aggtigxplaining why Patchak’s
litigation interest—enforcing the statutory limibyerning when the DOI can take
land in trust—is not even arguably within the zoh¢éhose interests. (DOI Br. 31—
38; Intervenor Br. 21-26.)

But the IRA encompasses another, completely difteirgerest. As the
Supreme Court held i@arcieri, the IRA expressly limits the DOI’'s authority to
take land in trust. Congress drafted the statUtorguage so as to apply only “to
those tribes that were under the federal jurisoinctf the United States when the
IRA was enacted in 1934.Carcieri v. Salazarl29 S. Ct. 1058, 1068 (2009).

This limit was intentional. An early draft of theA defined “Indian” to
“‘include all persons of Indian descent who are mensbf any recognized Indian

tribe,” with no temporal limitation. In response$enators’ concerns, the
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Commissioner of Indian Affairs, John Collier, preged the “now” limitation that
Congress ultimately adopte&eeS. 2755 et al.: A Bill to Grant to Indians Living
Under Federal Tutelage the Freedom to OrganizBdgposes of Local Self-
Government and Economic Enterprise, before thet8&bammittee on Indian
Affairs, 73d Cong. 2d Sess., pt. 2, pp. 264—-66 4193 hus, one of the interests
the IRA advances is to limit the DOI's authoritytake land in trust only for those
tribes that fall within the IRA’s statutory scope.

Patchak shares that interest. First, as a resudené rural township where
the casino is being constructed, Patchak has etdterest in preventing the
opening of a massive gambling operation that witidgp more than 3.1 million
visitors annually to a community of only 3,000 cesits. Final EA, ch. 3, p. 3-29,
A.R. at 000064, Appendix H, p. 6, A.R. at 0006572R (J.A. _ ). Second, the
DOI’s decision affects that interest by allowing fhribe to start building a casino
in violation of the IRA provisions that govern thederlying land acquisition.

The Supreme Court’s standing jurisprudence requioéising more. For
example, iNNational Credit Union Administration v. First NaBank & Trust Cq.
522 U.S. 479 (1998), the Court considered whethantial institutions had
prudential standing to challenge the National Grédion Administration’s
approval of certain credit-union applications thkkégedly violated the Federal

Credit Union Act's membership limits. The Courghe by reemphasizing that for
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a plaintiff to have prudential standing under tHeAA “the interest sought to be
protected by the complainant mustdsguably within the zone of interests to be
protected or regulated by the statute in questideh.’at 488 (quotation omitted,
emphasis added). Moreover, for a plaintiff to lguably within a statute’s “zone
of interests,” there doe®t have to be an “indication of congressional purgose
benefit the would-be plaintiff.”ld. at 492 (quotation omitted, emphasis added).

Turning to the Federal Credit Union Act, the Carohcluded that “one of
the interests ‘arguably . . . to be protected’is.an interest in limiting the markets
that federal credit unions can servéd’ at 493. As competitors of federal credit
unions, the plaintiff-financial-institutions “cldgirhave an interest in limiting the
markets that federal credit unions can serve,’taadagency’s “interpretation has
affected that interest by allowing federal credhians to increase their customer
base.” Id. at 493-94. The plaintiffs therefore had standituy®

Likewise here, it is legally irrelevant that Conggelid not intend to benefit

citizens like Patchak specifically in enacting tR&. One of the interests

! Accord id.at 495 (“So too, imrnold ToursandData Processingalthough in
enacting the National Bank Act and the Bank Ser@ogporation Act, Congress
did not intend specifically to benefit travel ageahd data processors and may
have been concerned only with the safety and sassdof national banks, one of
the interests ‘arguably . . . to be protected’ly $tatutes was an interest in
preventing national banks from entering other besses’ product markets. As
competitors of national banks, travel agents and piaocessors had that interest,
and that interest had been affected by the Contpti®interpretations opening
their markets to national banks.”).
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“arguably . . . to be protected” by the IRA wagtevent the DOI from taking land
In trust on behalf of tribes who were not recogdire not under federal
jurisdiction in 1934. Given Patchak’s proximityttee casino location, Patchak has
the same interest, and that interest is affectetthdypOl’sultra viresactions.
Patchak is thus a person “who in practice can pe@xrd to police the interest,”
Mova Pharm. Corp. v. Shalgla40 F.3d 1060, 1075 (D.C. Cir. 1998), and there i
no reason to assume that Congress intended tdogrbis suit. Clarke v. Sec.
Indus. Ass'’n479 U.S. 388, 399-400 (1987). Indeed, Patchdieienly party to
this litigation seeking to enforce the plain, staty limit.

Through its land-in-trust regulations, the DOI feafed this Congressional
interest in limiting when the DOI can take landnust. 25 C.F.R. 8§ 1514t seq,.
Those regulations require the Secretary to conseleain issues before taking
land in trust for a tribe, including “the purpodeswhich the land [proposed to be
taken in trust] will be used” and the “conflictslahd use which may arise.” 25
C.F.R. 8§ 151.10(c), (f). That is precisely thesnetst that Patchak raises. The
regulations demonstrate that the DOI considerslictinf land uses relevant to
whether land should be taken in trust for a tribfaese regulations, if valid and

reasonable, authoritatively construe the statgadfitChevron U.S.A. Inc. v.
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Natural Res. Def. Council, Ina167 U.S. 837, 843—-44 (1984). So the DOI’s
interpretation of the IRA is entitled ©hevrondeference.

Notably, neither the DOI nor the Gun Lake Band aitgngle case, from any
jurisdiction, where a plaintiff who alleged adveefects from a proposed tribal
casino was denied standing to challenge the D@tisms in taking the underlying
land in trust. In contrast, at least two courtgengeached the conclusion Patchak
advocates.

In Butte County v. Hoge®09 F. Supp. 2d 20 (D.D.C. 2009), a county filed
suit against the DOI after the DOI took land in tdoeinty into trust under the IRA
S0 a tribe could construct a casino on it. (Thentpalso sued the National Indian
Gaming Commission for approving the tribe’s ganmndinance.) Like the Gun
Lake Band, the tribe intervened and argued thatdliaty lacked standing
“because its challenge lies beyond the zone ofaste protected under the
statutes.”ld. at 26. The district court had no difficulty actiag the county’s
argument “that its challenge lies within the zohénterests protected by the IRA
and the IGRA.”Id. Specifically:

The County sets forth a host of possible injurasging from

environmental effects, to zoning conflicts, to sateazards. All are
concrete, particularized, and imminent considetitag, throughout

2 Patchak does not seek to enforce these regulabahsather to show that even
the DOI recognizes that there are other interestsrent in the IRA besides tribal
self-governance and land acquisitio@oftraDOI Br. 38.) In an authoritative
interpretation, the DOI has agreed.
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the administrative record and the briefing in tosirt, the Tribe has
made crystal clear that it will commence gamingvéas on the
Chico Parcel, and those activities likely will heawe adverse effect on
the County.

Id. at 27.

Similarly, in TOMAC v Norton193 F. Supp. 2d 182 (D.D.C. 2002), an
organization of taxpayers against casinos—includgasidents who lived nearby a
proposed casino location—brought suit to challethgeDOI’s decision to take the
land in trust. The district court recognized tsi@nding for TOMAC’s APA
claims required “a showing that its members’ ind&s@arguably fall within the
zone of interests to be regulated by the underlgirtzgstantive law,e., the Indian
Gaming Regulatory Aaind the Department’s land-in-trust regulationsl.’at 190
(citation omitted, emphasis added), the same régntadiscussed above.
Although the district court iTOMACacknowledged that the regulations do not
create a cause of action for private parties, tteelprovide for consideration of
land use conflicts.”ld. Moreover, “TOMAC members are precisely the type o
plaintiffs who could be expected to police thedenmsts.” Id. Accordingly,
TOMAC had standingld. This Court summarily affirmed, stating that “[gife is
no serious question about TOMAC's standing thatraves further discussion by
this court.” TOMAC v. Norton433 F.3d 852, 860 (D.C. Cir. 2006).

Tellingly, the DOI argues that the State of Michiga the only proper party

to “police” the DOI’s decision to acquire land must in violation of the IRA,
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because the State stands to lose some of its tegu&uthority as a result of the
trust acquisition. (DOI Br. 36—37.) What the Dighores is that Patchak also
stands to lose something as a result of the atigumist-his rural lifestyle. Just like
the plaintiff inNational Credit Union Patchak has a clear interest in policing the
statutory limitation on the DOI's authority. Anctehak’s private interest fulfills
the purpose of the “zone of interests” test: teuea that a plaintiff will be “a
reliable private attorney general to litigate teguies of the public interest in the
present case.Ass’n of Data Process Serv. Orgs., Inc. v. CaB®7y U.S. 150, 154
(1970). This Court should hold that Patchak hasi@ntial standing.
Il. Patchak brought this litigation under the APA. Accordingly, it is
the APA that waives the DOI’'s sovereign immunity. The DOI
cannot invoke the Quiet Title Act as a shield again st suit when

the Act does not provide a jurisdictional basis for Patchak’s
claims in the first instance.

The DOI argues alternatively that Patchak mustéistaan applicable
waiver of sovereign immunity, and the Quiet TitletAloes not qualify because the
Act’s limited waiver of sovereign immunity “doestrepply to trust or restricted
Indian lands.” (DOI Br. 39-40 (quoting 28 U.S.C2409a(a)).) That argument
misses the point.

Patchak brought suit under the APA. And APA § W@itves sovereign

immunity for suits against federal officers or ages in which the plaintiff seeks
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non-monetary relief. 5 U.S.C. § 702. In otherdsyithe applicable waiver of the
DOI's sovereign immunity is the APA, not the QTA.

That leaves only one remaining question. Doe$XhA take away the
waiver of sovereign immunity that the APA provide$fe answer is no. The
QTA is a separate statute which does not providd#sis for this Court’s subject-
matter jurisdiction. And Patchak does not clain emterest in the subject
property. Accordingly, the QTA is no bar to thigian. City of Sault Ste. Marie
458 F. Supp. at 471-72 (QTA did not prevent reva¢\WOI’s decision to take
land into trust for tribe)South Dakota v. U.S. Dep't of the Interié© F.3d 878,
881 n.1 (8th Cir. 1995) (“We doubt whether the @Uiée Act precludes APA
review of agency action by which the United Stateguires title [to Indian trust
lands].”), vacated on other ground519 U.S. 919 (1996).

Legislative history confirms the QTA'’s limited seaapas the court i€ity of
Sault Ste. Mariexplained. The House Judiciary Committee indicéibed the
bill's purpose was “to allow the United States &rbade a party to the actions in
the United States District Court to quiet titldaads in which the United States
claims an interest.” H. Rep. 92-1559, 92d Cond.S2ss. 1 (Oct. 10, 1972), as
reprinted in (1972) U.S. Code Cong. & Admin. News4547. Congress felt the

provision would be applicable to those actions Basethe English bill of quia

10
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timet? and that its most common application would invaués to settle boundary
disputes or to allow a plaintiff to assert lessthaee simple absolute interest in
the subject propertyld. at 4551-52. That is why a complaint invoking @EA
must state “with particularity the nature of thghti, claim, or interesihich the
plaintiff claimsin thereal property.” 28 U.S.C. § 2409a(c) (emphasis added).
Patchak has no interest in the subject property; iner seeks only to enforce the
statutory limits on the DOI's authority under IRAccordingly, the QTA is
inapplicable.

The contrary cases that the DOI and the Band aitidnis issue can all be
traced to the 11th Circuit’s decisionkiorida v. U.S. Dep'’t of the Interig768
F.2d 1248 (11th Cir. 1985). Thdorida court began its analysis wiBlock v.
North Dakota 461 U.S. 273 (1983). 768 F.2d at 1254. Block the plaintiff
asserted title to a riverbed the United Statesnedi a paradigm QTA action. The
Florida court then turned to the QTA itself, and conclutteat allowing suit
would interfere with the United States-tribe trredaationship.Id. The court failed
to acknowledge that under the QTA'’s plain language the legislative history
noted above, the QTA'’s reach is limited to clasisie disputes likeBlock whether

in the trust context or otherwise. Next, #erida court considered the IRA and

% Quia timet means “because he fears or appreheAdsll'in quia timet is the
technical name given to a bill filed by a persoariieg some injury to his rights or
interests. Black’s Law Dictionary 1247 (6th ed90}

11
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the fact that under it the DOI has such unlimitesticttion to take land in trust for
a tribe that any decision is essentially unrevideialul. at 1256-57. The court
failed to note the temporal limit th&arcieri recognizes, i.e., that tribes eligible
for trust land are those under federal jurisdictarof 1934. Finally, thElorida
court failed to consider 28 U.S.C. § 2409a(c) atbgr, ignoring that the QTA
requires a claimant to state a right, claim, oerest in the subject real property.
As a result of these four errors, tRerida court came to the wrong conclusion.

OnceFlorida was on the books, however, it began to take die afl its
own without a critical reexamination of its undény assumptions. The 10th
Circuit first followedFlorida in Neighbors for Rational Development, Inc. v.
Norton, 379 F.3d 956 (10th Cir. 2004), describing thenXQitrcuit’s reasoning as
“‘compelling.” Id. at 962—63. The 10th Circuit then followleighborsin
Shivwits Band of Paiute Indians v. Utat28 F.3d 966 (10th Cir. 2005), and again
in Governor of Kansas v. Kempthorrsel 6 F.3d 833 (10th Cir. 2008).

This narrow line of cases must be reevaluatedyhm bf Carcieri’'s limits on
the DOI's land-in-trust authority. (Indeed,@arcieri, the litigation all took place
after “the Secretary notified petitioners of his acceptof the Tribe’s land into
trust,” 129 S. Ct. at 1062, yet the Supreme Cdilisldressed the merits of the
land-in-trust decision.) But the cases should Bsoeexamined based on the

thoughtful analysis ilCity of Sault Ste. Marjencluding the right, claim, or

12
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interest requirement of § 2409a(c) and the legigdtistory, all of which make

plain the types of claims that Congress anticipatedld fall within the QTA’s

scope. Because Patchak’s claim seeks to enfataudory limit on the DOI's

authority, and does so without asserting any ugohgylinterest in the subject

property, the QTA does not bar judicial review.

[lI.  This Court can and should resolve the meritsi  ssue based on
Carcieri and the existing record. There isno need forar emand,

and numerous reasons counsel strongly in favor of i mmediate
resolution.

A. Resolution of the merits does not require arema  nd for
additional fact finding, nor for resolution of the Band’s
affirmative defenses.

The DOI does not address tGarcieri issue in any meaningful way. The
Band does address the issue, primarily by arginagthe Band has continuously
existed as a distinct Indian community (a fact teatnot, on its own, establish
federal jurisdiction), and by trying to discredietdispositive language in the
DOI's Technical Assistance Letter as non-recordlence. The latter argument is
of no persuasive force because the Assistancerl(&éjtevas specifically
referenced in the administrative record, Summ. Utite Criteria and Evid. for
Proposed Finding of Acknowledgment, p. 5, A.R.G2@. 3, R. 22 (J.A. _ ), and
(2) merely provides a summary of what the admiatste record reveals, namely,
that the Tribe sought refuge from the federal gonent in the 1800s and aligned

itself with the Episcopal mission and its bishgpppellant’s Br. 7-9.)

13
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That history is particularly problematic, becaudeoks remarkably similar
to that of the intervening tribe @arcieri. There, members of the tribe, in the
early 20th century, sought economic support andradbsistance from the federal
government. But, in correspondence from 1927 &7 1¢he federal officials
declined those requests because the tribe “wasala@ys had been, under the
jurisdiction of the New England States, rather tttenFederal Government.” 129
S. Ct. at 1061. The Gun Lake Band’s decision o ii$ back on the federal
government and instead affiliate itself with thadeppal mission similarly
eliminates any argument, under any test, that tr@Bvas somehow “under
federal jurisdiction” in 1934.

Of course, the most logical way to define “undeleii@l jurisdiction” is as
federally recognized. (Appellant’s Br. 23 (citatiomitted).) The Gun Lake Band
argues that to do so would render superfluousdhadr part of the phrase “of any
recognized tribe now under Federal jurisdictiofiritervenor Br. 46.) But that is
incorrect. As noted above, in the context of@@cieri case, there were tribes in
1934 who were and always had been under the jaotisdiof states rather than the
federal government. So when Congress enactedriRA34, it would have been

entirely logical to distinguish between recognisaioes who were under state
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jurisdiction and those under federal jurisdictfoA “recognized tribe” “under
Federal jurisdiction” would necessarily be one thatfederal government
recognized. And the administrative record andodagies’ concessions in this
litigation make it clear that the Gun Lake Band wesfederally recognized in
1934. E.g.,Decl. of George T. Skibine, Acting Deputy Assist&ecretary,
Department of Interior, § 8, R. 29-1 (J.A. _ ) (ngtthe Gun Lake Band'’s
recognition was terminated); Gun Lake Band Br. gpdal, p. 3., R. 24-1 (J.A.
__ ) (“[T]he federal government withheld formal ackviedgment beginning in
1870”"). That is why the Band sought recognitiodem25 C.F.R. Part 83, which
Is only available to tribes who anet acknowledged or recognized by the federal
government. 25 C.F.R. § 83.7.

The Band is also wrong to argue that only Conghessthe power to
terminate the Band’s status as a recognized ti{sethe Sixth Circuit explained in
Grand Traverse Band of Ottawa & Chippewa Indian®ffice of the U.S. Attorney
for the Western Dist. of MichigaB69 F.3d 960 (6th Cir. 2004), the Band was one
of a number of tribes whose “government-to-govemnnelationship” was severed
in 1872 by then-Secretary of the Interior Columbe$ano, who ceased treating

the parties to the 1855 Treaty with the Ottawas@igppewas as federally

*In a later part of its brief, even the Band coneetthat federal jurisdiction and
recognition are two separate concepts, describibgst “whose federal
jurisdictional status was recognized.” (InterveBor50.)
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recognized tribesld. at 961. “Secretary Delano interpreted the 188&tyras
providing for the dissolution of the tribes once #mnuity payments it called for
were completed in the spring of 1872, and hencesgécthat upon finalization of
those payments ‘tribal relations will be terminatedd. at 961 n.2 (citing Letter
from Secretary of the Interior Delano to Comm’nmdian Affairs 3 (Mar. 27,
1872)). Because the DOI ceased recognizing thidss fid., they were forced to
seek federal recognition, resulting in the Bangbgli@ation here for recognition
under 25 C.F.R. § 837.

The only other arguments that the Band raises agaiarits resolution
involve laches and claim preclusion. (Interven@®r’s42-43.) Neither has merit.
Laches only applies where a plaintiff's (1) “uneged delay” is (2) “prejudicial”
to the defendantMajor v. Shaver187 F.3d 211, 213 (D.C. Cir. 1951) (citing
Russell v. ToddB09 U.S. 280, 287 (1940)). The Band cannot destnate either

here.

®>The Sixth Circuit inGrand Traverse Banddopted Professor Cohen’s two-part
test for federal recognition, i.e., a legal basisrécognition (Congressional or
Executive action)and empirical indicia of recognition (“continuing pbdal
relationship with the group”). 369 F.3d at 96&ing Cohen, Handbook of Federal
Indian Law 6 (1982). Under this view, whether hgn Lake Band was legally
recognized in 1934 (it appears it was rsegAppellant’s Br. at 23-24) is
ultimately irrelevant, because there are no engdiri@icia of recognition from
1934. To the contrary, in 1872, all “governmengtavernment relationship
between the Band and the United States” was sevamneldhe United States
“ceased to treat the Band as a federally recogrirdael” Grand Traverse Band
369 F.3d at 961.
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To begin, Patchak did not engage in unexcused déJayil Carcieri, no
federal court had ever interpreted the IRA’s lamdrust provisions as applying
only to tribes that were under federal jurisdictiori934. In theCarcieri
litigation itself, the district court, First Cirdupanel, anekn band=irst Circuit all
rejected Rhode Island’s argument and held thaethvarss no temporal limit in the
statute. In fact, the DOI trumpeted the lack of anch contrary authority when it
filed its brief opposing Rhode Island’s cert. petit Carcieri v. KempthorneDOI
Br. in Opp’n to Cert. 5 (stating that the Firstcliit's interpretation of the IRA “is
consistent with this Court’s precedents and do¢soaflict with the decision of
any other circuit.”).

On August 1, 2008, less than six months after té&ne Court granted
certiorari inCarcieri on February 25, 2008, Patchak became aware ofrém of
certiorari and filed the present suit. Compl.@.R. 1, (J.A. _ ). Patchak did not
even wait for the Supreme Court’s final decisiohjala was not issued until
February 24, 2009. In sum, Patchak did not engagjegnexcusable delay” by
declining to file litigation based on a legal thgtiat even the DOI acknowledged
was universally rejected befo@arcieri. The Supreme Court’s decision in
Carcieri changed the legal landscape, and as soon as RPatla non-frivolous

ground to raise the issue, he did so.
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In addition, there is no “prejudice” to either th®I or the Gun Lake Band
as a result of any modest delay in the filing aicRak’s suit. Since the Supreme
Court granted certiorari i@arcieri on February 25, 2008, the DOI and the Band
have been on notice that a court could determiaiettie Band is ineligible for an
IRA land-in-trust acquisition. If they wanted r&sgmn of that issue sooner, they
could have obtained it. The plaintiff in tMichigan Gambling Opposition v.
Kempthornditigation (seeAppellant’s Br. 14), filed a motion on March 7,08) to
supplement the issue presented for review in thisrC Rather than stipulating to
the issue’s resolution, both the DOI and the Baled fesponses opposing the
plaintiff’'s motion, presumably because they did want theCarcieri issue to be
decided on the merits, and this Court denied thigomo The DOI and the Band
adopted the same tactics by adamantly opposingisiole on the merits at the
beginning of this litigation. Any further delay rasolving theCarcieriissue is
therefore attributable solely to the DOI and thadanot to Patchak. There is no
laches problem that this Court (or the districtrtpneed resolve.

TheMichGOlitigation has no claim preclusive effect herdeit The
Supreme Court recently disapproved the doctring@tlusion by “virtual
representation.”Taylor v. Sturge|l553 U.S. 880, 128 S. Ct. 2161, 2167 (2008). A
person like Patchak, who was not a party toMinehigan Gambling Opposition

suit, has not had a “full and fair opportunity ittglate” the claims and issues
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settled in that suitld. at 2171. Accordingly, application of claim andus
preclusion to Patchak runs up against the “deefedoaistoric tradition that
everyone should have his own day in coufd” (citing Richards v. Jefferson
County 517 U.S. 793, 798 (1996)).

The Supreme Court ifaylor appropriately rejected the “heavily fact-
driven” and “equitable” inquiry that the Band urdesre,id. at 2175 ¢ontra
Intervenor’s Br. 43), observing that such an apphdavould likely create more
headaches than it relievedd. at 2176. The Court reached that conclusion despit
the risk that, under the Court’s ruling, “it is tretically possible that several
persons could coordinate to mount a series of iteggelawsuits.” Id. at 2178.

Finally, Taylor cautions lower courts about reaching to find prsicn on
the basis that a nonparty to a prior adjudicatias lbecome a litigating agent for a
party to the earlier casdd. at 2179. “[P]reclusion is appropriate only if the
putative agent’s conduct of the suit is subje¢h®control of the party who is
bound by the prior adjudicationfd. Such control has not been alleged here, nor
could it. Accordingly, preclusion principles dotrstand in the way of this Court’s
full and complete resolution of the litigation.

B. There are prudential reasons that militate stron  gly in favor
of this Court’s immediate resolution of the merits.

The outcome of this litigation will determine whettthe DOI had the

authority to take the subject land in trust for Baend. If the DOI lacked authority,
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as Patchak contends, the land must be taken ouwtsdf and the Tribe will be
unable to use the land for Class Ill casino gamigspite the fact that Patchak
filed this lawsuit before the land was taken irstrahe Tribe has moved forward
with groundbreaking and construction of its mulilthon-dollar Class Il casino
gaming facility, which the Band expects to operthmy end of the summérTime

Is now of the essence for both Patchak and the Bhtateover, given the
undisputed nature of the Tribe’s status as of 183dould also conserve precious
judicial and party resources to resolve the mesgige now.

Ironically, the Band argued in the District Courat Patchak was engaging
in gamesmanship kbyot seeking a decision on the merits of his clainhatke-
ginning of this litigation.Seel/26/09 Hr'g Tr. 17-18 (J.A. __ Ratchak v. Salazar
No. 08-1331 (D.D.C.). The Band and the DOI algguad that the United States
and the Band would be injured by any further datethe judicial process.Id. at
18.) Yet now that this Court is presented witloaportunity to decide the merits,
and eliminate any further delay, the DOI and thadBabject. This Court should

reject those litigation tactics and decide the taessue now.

CONCLUSION

One of the core interests behind the IRA’s enactmas to limit the tribes

eligible for land-in-trust acquisitions. That ieepisely the interest Patchak

® See http://www.gunlakecasino.com/news.php?actiopamc&|D=22.
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advances here. Accordingly, Patchak falls withie ‘zone of interests” necessary
to meet his minimal standing burden.

The Quiet Title Act does not bar Patchak’s sulteit Patchak’s claim is
based on the APA; he does not seek title to thgesukeal property, making the
QTA inapplicable. Accordingly, the DOI cannot uke QTA to divest this Court
of subject-matter jurisdiction over Patchak’s ARAim.

Finally, this Court can and should address thie casthe merits. During all
relevant times, the Band had no relationship orroamication with the federal
government. That is because the Secretary oftieeidr decreed that all
government-tribal relations were ceased in 18&2and Traverse Ban®B69 F.3d
at 961. Because the Band was not federally rezedror “under federal
jurisdiction” in 1934 Carcieri holds that the Band is ineligible for a land-ingtr
acquisition, and the DOI’s actions here violatelfRA’s restriction.

Patchak therefore respectfully requests that thisrdeverse and remand
this matter with instructions to the trial courj (& enter a declaratory judgment
declaring the DOI’'s decisionitra viresand voidab initio; (2) to order that the
Bradley Tract be removed from trust; and (3) taanthe DOI from taking land

into trust for the Gun Lake Band in the future.
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